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as indemnity to a party bound for another, no notice of the transfer 
was necessary. In other words, the principle has no application 
to the actual transfer and delivery, or actual negotiation of nego- 
tiable paper, or, in the language of Judge Andrews, in case of 
Q-avoso Savings Inst. v. Fellows et al., 6 Cold. 741-2, it has no 
application where a note, bond or bill or like evidence of debt is 
assigned and is transferred by actual manual delivery to the 
assignee, and this whether the legal title in this class of instruments 
passed by the assignment or not. If, however, the possession is 
not changed and apparent ownership still with the assignor, so that 
he is enabled to hold himself out as owner of the paper, it would 
be fraudulent as against creditors and subsequent purchasers in 
good faith. And if the debtor pay in good faith to the assignor 
thus in possession, or has submitted to judgment on garnishment, 
he should be protected : Id. 472. The principle thus laid down is 
applicable to the present case. Here the debtor Stamps, having 
no notice of the deed of trust to complainant, the note evidencing 
the debt against him being in the hands of Mr. Cooper in Tennessee, 
the agent of Mercer & Reese, or rather trustee, submits to a decree 
against him on the attachment bill, and has actually paid the money 
over to Cooper, as attorney of the attaching creditors. We hold, 
under such circumstances, the payment is valid, and the creditor 
can hold the money thus received, for if Stamps could rightfully 
pay it, the other can rightfully receive it. We need not discuss or 
examine the law of Maryland on this question, as the rule of comity 
would not require that we should enforce that law to the injury of 
our citizens in a case like the present, and we deem the rule 
necessary for their protection in paying debts under such circum- 
stances. Reverse the decree of the chancellor and enter a decree 
here in pursuance of this opinion. Costs to be paid by complainant. 



Circuit Court of the United States. Western District of Missouri. 
JAMES McCORD et al. v. MARVIN B. McNEAL, Assignee, &c. 

An attachment of the property of a debtor on mesne process is ipso facto dis- 
solved by a deed of assignment made in bankruptcy, if the proceedings in bank- 
ruptcy were commenced within four months after such attachment. (Rev. Stats., 
sect. 5044, sect. 14 of original act.) 

In such a case the assignee's right is superior to the right of the attaching cred- 
itor, although the attached property had been sold before the commencement of 
the bankruptcy proceedings and the proceeds paid over to the creditor after the 
adjudication, but prior to the date of the deed of assignment. 
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Error to the District Court of the United States for the Western 
District of Missouri. 

This was a suit brought in the District Court of the United 
States, by McNeal, as assignee of Broughton & Co., bankrupts, 
against McCord, Nave & Co., to recover certain moneys received 
by them from the sheriff of Clay county, Kansas, the same being 
the proceeds of the sale of certain personal property of Broughton 
& Co., which had been attached by McCord, Nave & Co. (the plain- 
tiffs in error), in a suit brought by them against Broughton & Co., 
in the District Court of said Clay county, and which, pending the 
suit, had been sold by the sheriff, under an order of said state court. 
It was agreed that the facts were as follows : — 

On September 2d 1874, F. D. Broughton and D. N. Fulton were 
co-partners as merchants, under the firm-name of F. D. Broughton 
& Co., at Clay Centre, Kansas. They were indebted to the defend- 
ants, McCord, Nave & Co., in the sum of $1072.39, and interest, 
for merchandise. On that day the defendants instituted suit against 
Broughton & Co., on their demand, in the District Court of Clay 
county, Kansas, caused an attachment to issue, and the property 
of Broughton & Co. to be seized under the attachment. In the 
month of September the attaching creditors procured from the Dis- 
trict Court, under the provisions of the statutes of Kansas, an order 
for the sale of the property attached, and on October 6th, under 
this order, the property was sold by the sheriff of Clay county for 
$908. The summons in the civil action was personally served upon 
the defendants, Broughton and Fulton, on the day it was issued, 
September '2d, and was returnable September 12th. The defend- 
ants, Broughton and Fulton, wholly made default and never an- 
swered. 

On October 9th 1874, certain creditors of Broughton & Co., con- 
stituting the requisite number, filed in the District Court of the 
United States, for the district of Kansas, a petition to have Brough- 
ton and Fulton declared bankrupts, and under this petition, on 
October 28th, the adjudication of bankruptcy regularly passed. 

On November 18th 1874, at the regular term of the District 
Court for Clay county, final judgment, in the civil action and on 
the attachment, was rendered in favor of McCord, Nave & Co. 
against Broughton & Co., for $1107.24, and an order made by the 
court to pay proceeds of attached property to the plaintiffs in the 
judgment. Under this order, the sheriff on December 15th 1874, 
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after deducting $90 of costs, paid over to the judgment creditors, 
the defendants in this action, $818. 

On December 28th 1874, the plaintiff in this suit was appointed 
assignee in bankruptcy of Broughton & Co., and on same day the 
regular assignment was made by the register in charge ; the plain- 
tiff being the present and sole assignee in bankruptcy of Broughton 
& Co. 

The proceeding by attachment was not collusive between McCord, 
Nave & Co. and the bankrupts, nor was it in any way procured by 
the bankrupts. 

The proceeding in bankruptcy was not suggested in the civil 
action, nor in the attachment proceedings. The assignee never 
intervened in the District Court of Clay county, to claim the proceeds 
of the attached property. The petitioning creditors in the bank- 
ruptcy proceedings had knowledge of the civil action and proceeding 
by attachment, but made no suggestion of the bankruptcy pro- 
ceedings to the court. 

The defendants had actual notice of the pendency of the proceed- 
ings in bankruptcy a few days prior to the adjudication. 

The plaintiff, on 8th February 1875, demanded of defendants the 
payment of $1042.39, which defendants refused to pay. 

On these facts the District Court rendered judgment for the 
assignee for the sum of $818 and interest from February 8th 1875, 
to reverse which the defendants prosecuted this writ of error. 

John K. Cravens, for the plaintiff in error. 

Q-age Sf Ladd and Karnes $■ Ess, for the defendant in error 
(the assignee). 

The opinion of the court was delivered by 

Dillon, Circuit Judge. — In the case of Braehen v. Johnston, 4 
Cent. Law Jour. 9, it was decided, by Mr. Justice Miller, that a 
creditor who proceeds in a state court, by a writ of attachment, on 
which he seizes the property of his debtor, and collects his judg- 
ment obtained in such suit by a sale of the property attached, is 
liable to the assignee in bankruptcy of the debtor, appointed under 
proceedings commenced in the bankruptcy court, within four months 
of the levy of the attachment, although the assignee did not appear 
or defend the attachment suit, or make any attempt to arrest the 
attachment proceedings. The case just cited was deliberately con- 
sidered, and it may not be improper to state, as illustrating the 
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difficulty of the question involved, that the record in that case was 
laid before the judges of the Supreme Court, and that they were 
equally divided. I had decided the same principle in Bradley v. 
Frost, 3 Dillon 457. 

In the argument of the present case, the learned counsel for the 
plaintiffs in error admitted that these cases were within section 
5044 of the Revised Statutes, and decisive against him, unless the 
case can be distinguished. He insists that this case can be distin- 
guished from those on the ground that, under section 5044, it is 
the deed of assignment which relates back to the commencement 
of the proceedings in bankruptcy, and which has the effect to dis- 
solve any attachment of property on mesne process, made within 
four months next preceding the commencement of the bankruptcy 
proceedings. In this case the property attached had been sold, 
pending the suit in the state court, three days before the petition 
in bankruptcy was filed, and the money, which was the proceeds of 
the attached property, was actually paid over to the creditor, by 
the order of the state court, before the assignment was made, 
although the date of such payment was after the institution of the 
bankruptcy proceedings, and after the adjudication of bankruptcy 
had passed. It is admitted by the counsel for the creditor, that if 
the property attached had not been sold prior to the filing of the 
petition in bankruptcy, the case would fall within Bracken v. 
Johnston, and that the assignee in bankruptcy would be entitled to 
recover. But he claims that, having been sold before the commence- 
ment of the proceedings in bankruptcy, it was not "then attached" 
(sect. 5044), that is, was not under attachment at the time the 
bankruptcy proceedings were instituted, and that the order of the 
state court to pay the proceeds to the creditor on his judgment is 
valid and effectual as against the assignee. 

It is my opinion that this narrow distinction cannot be maintained. 
The proceeds of the attached property stand in the place of the pro- 
perty attached, and these proceeds, or the right to them, passed to 
the assignee by virtue of the assignment, which related back to the 
commencement of the proceedings in bankruptcy, at which last- 
mentioned time the money was in the custody of the state court, 
the same as the property had been, out of which the money arose. 

I may add, that I submitted to Mr. Justice Millek the point 
here made by the counsel for the creditor, and that he was of opinion 
that no solid distinction, in this respect, could be found between the 
present case and that of Bracken v. Johnston. Affirmed. 



